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SELBY REALTY CO. v. CITY OF SAN
BUENAVENTURA: HOW GENERAL IS THE
GENERAL PLAN?
One of the personal difficulties of planners is that they itch to plan
something they will live long enough to see, which is a bad itch
from the point of view of good planning.'

The failure of many local governments to maintain the distinction
between flexible long-range city planning and specific short-range
schedules for development has both social and legal ramifications. Pursuant to the California Government Code 2 cities and -towns draft two
kinds of planning instruments: general plans, which historically are
general and tentative ideas for development, and official maps, which
detail and fix plans with surveyor's precision. It is the contention of
this note that the recent evolution of general plans in California has
caused general plans to lose their tentative character and in some cases
to make the plans almost indistinguishable from official maps. The
social result of this tendency toward short-sighted general plans has
been an absence of cohesive growth in some urban areas; the legal effect may appear increasingly in questions pertaining to condemnation.
The California Supreme Court was recently confronted with a
case which illustrates the type of difficulties which modern general
plans can cause.

Selby Realty Co. v. City of San Buenaventura4 in-

volved a highly detailed general plan covering five or six years of projected street development for the city of San Buenaventura. Although
this map contained a circulation element5 with a proposed street cutting
through the plaintiff Selby's property and indicated the exact amount
of land needed from the parcel measured to the last fraction of a foot,
1.

A.

BETrMAN, CITY AND REGIONAL PLANNING PAPERS

(13 HARVARD CnY PLAN-

NING STUDIES) 8 (1946), quoted in Haar, The Master Plan: An Impermanent Constitution, 20 L. & CONTEMP. PROB. 353, 358 (1955) [hereinafter cited as Haar].
2. CAL. GOV'T CODE §§ 65300-07 (West 1966 & Supp. 1974).

3. A planning document merely indicates general goals, while a legal document
has a regulatory effect with the force of law. See D. HAGMAN, URBAN PLANNING AND
LAND DEVELOPMENT CONTROL LAW § 23 (1971) [hereinafter cited as HAGMAN].
4. 10 Cal. 3d 110, 514 P.2d 111, 109 Cal. Rptr. 799 (1973).
5. A circulation element consists of "the general location and extent of existing
and proposed major thoroughfares, transportation routes, terminals, and other local public utilities and facilities, all correlated with the land use element of the plan." CAL.
GOV'T CODE § 65302(b) (West Supp. 1974).
[614]
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no eminent domain proceeding had been initiated. Subsequent to the
adoption of -this general plan, Selby applied for a building permit to
construct an apartment complex on this parcel of land. The permit

was denied because of the proposed street shown on the general plan;
Selby was told that the permit would be granted only if he would dedicate' to the city that portion of land needed for the new street. For
Selby, however, such a dedication for the street would make his apartment project virtually impossible to construct as originally contemplated. He sued, inter alia,7 in inverse condemnation,8 alleging that
the promulgation of the general plan and the refusal of the city to issue
the building permit amounted to a taking of property without compensation, in violation of the California Constitution.' The California
Court of Appeal found in favor of Selby, but the California Supreme
Court reversed and held that -the adoption of a mere general plan cannot be taking within the meaning of the constitution.1
The Supreme Court's adherence to the principle that general
plans have no legal consequences, and therefore that a city can have no
liability in such an inverse condemnation suit, rests upon the old assumnption that general plans are by nature flexible and tentative. This
note will attempt to demonstrate, however, that the general plan has
evolved into a new form which substantially approaches the detail of an
official map. As such, an overly specific general plan should be treated
like an official map: if legal consequences would attach to actions resulting from the adoption of a map labeled "official,"' 1 then form
should not be allowed to predominate over substance.
6. That is, give without monetary compensation to the city.
7. Selby alleged six causes of action, including one in inverse condemnation.
This note only considers Selby's cause of action in inverse condemnation.
8. Inverse condemnation has been defined as "a cause of action against a governmental defendant to recover the value of property which has been taken in fact by
the governmental defendant, even though no formal exercise of the power of eminent
domain has been attempted by the taking agency." Thornburg v. Port of Portland, 233
Ore. 178, 180 n.1, 376 P.2d 100, 101 n.1 (1962).
9.

CAL. CONST. art. 1, § 14.

10. 10 Cal. 3d 110, 119, 514 P.2d 111, 116, 109 Cal. Rptr. 799, 804 (1973).
11. The distinction between a circulation element and the official map is that the
former only gives general locations, whereas the latter specifies locations and widths to
survey accuracy.
In some respects the map is like an easement or equitable servitude for roads in
that its purpose is to put prospective improvers of property affected on notice that the
site is designated for a public facility. The owner may further be discouraged from improving the property, typically by an ordinance providing, that he will not be compensated for any future improvements. Further provisions are required to save the ordinances from constitutional defects. These may take one of three forms: (1) The restriction automatically terminates if property is not acquired by municipality within a
designated time. See, e.g., Miller v. Beaver Falls, 368 Pa. 189, 82 A.2d 34 (1931). (2)
The restriction may be avoided upon a showing of hardship. . See 25 Op. CAL. A-r'y
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The court in Selby might have analyzed the problem better by recognizing the official nature of a plan which purports to be general, yet
which details definite, short-range plans with surveyor's precision as
does an official map. If the Selby court had taken the approach that
the general plan involved was essentially an official map rather than
a tentative planning instrument, the result (1) might have established
a legal position for property owners injured by cities which try to avoid
eminent domain by promulgating general plans and waiting until
owners apply for building permits to ask for a "dedication" of part of
the land in exchange for a permit; and (2) might have provided an
incentive for more far-sighted city planning using general plans as truly
flexible tools for long-range development.
Evolution
In order to appreciate the holding in Selby, and concomitantly to
understand why general plans should not be allowed to become the
equivalents of official maps, it is important to understand the difference
between general plans and official maps and to examine the evolution
of the planning enabling statutes over the last fifteen years.
General plans and official maps differ both in content and in effect. The general plan is a comprehensive, long-range policy guide
for the development of a governmental entity as a whole, and may be
referred to as the "master plan" or the "comprehensive plan."'1 2 It
GEN. 51 (1955).

(3)

If owner notifies municipality that he intends to improve the
D. HAGMAN,
J. LARSON & C. MARTIN, CALIFORNIA ZONING PRACTICE § 3.41 (1969) [hereinafter
cited as HAGMAN & LARSON].

property, the municipality must either acquire it or release the restriction.

case.

The validity of a local official map has never been litigated in a reported California
Id. § 3.43, at 75. Cases in other jurisdictions, however, suggest that, due to judi-

cial dislike of haphazard planning and the concomitant increase in litigation accompany-

ing the allowance of a cause of action in inverse condemnation for any regulation of
land, courts have been reluctant to hold official maps unconstitutional where the land
was not made virtually worthless or unusable. Compare In re Furman St., 17 Wend
649 (N.Y. Sup. Ct. 1836), with Forster v. Scott, 136 N.Y. 577, 32 N.E. 976 (1893).
But see Consolidated Rock Prods. Co. v. City of Los Angeles, 57 Cal. 2d 515, 370 P.2d

342, 70 Cal. Rptr. 638 (1962). Had the court considered the plan in Selby as "official" it would have been faced with these issues.
Further, although dedication is proper where reasonably related to the burden put
on the community by a subdivision the same standards apply. See Associated Home
Builders v. City of Walnut Creek, 4 Cal. 3d 633, 484 P.2d 606, 94 Cal. Rptr. 630

(1971). For example, the street in Selby was included in a "specific program of action"
through public acquisition. 19 Cal. 3d 110, 118 n.3, 514 P.2d 111, 116 n.3, 109 Cal.
Rptr. 799, 804 n.3 (1973).
12.

HAGMAN, supra note 3, § 17.

The term "master plan" is probably most fre-

quently employed in the literature. "General plan," "comprehensive plan," "master
plan," "city plan," "long-range plan" or merely "plan" are all used. The terms appear
to have no significant definitional difference,
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usually has several elements or component parts; and, unlike -the requirements for the studies and goal determinations which precede it,
these elements are often included as a result of statutory encouragement. 3 California and most states1 4 either require or enable local governments to have a general plan. This plan is said to be merely a
declaration of policy and intention, and thus it generally has no regulatory effect. As a result, it has no legal or prescriptive effect as a
15

taking.

Official mapping provisions,'

6

on the other hand, are a kind of

land-use control that implement planning and the general plan."7 An
official map' gives precise locations of future streets within and sometimes without a municipality and may also include park sites and sites
for other public improvements.' 9 A subdivider can, for example, be

required to construct his plat in accordance with the official map; a developer can be denied a permit to build in the bed of a mapped street;
and municipal utilities may not be installed in a street which does not

appear on the official map. In short, an official map is more than a
graphic projection of future community development: as a result of
the map, legal limitations are imposed upon the use of the land. 0 Once

a projected street is shown on a city's general plan or official map, a
developer will frequently find himself unable to obtain a permit for development of the area until he gives up or dedicates the land needed
for the mapped street. "Buyers of property are aware of this practice."'
13.

See text accompanying notes 58-74 infra.
HAGMAN, supra note 3, § 17.
15. Id. § 23.
14.

16. For a comprehensive discussion of official maps see 3 R. ANDERSON, AMERICAN LAW OF ZONING § 20.01-.16 (1968) [hereinafter cited as ANDERSON].

17. As a historical matter, official maps or something like them preceded master
planning.
18. For California's official subdivision map statutes, not applicable to the Selby
situation since such maps deal only with existing subdivisions, see CAL. Bus. & PROF.
CODE §§ 11650-58 (West 1964). See also HAGMAN & LARSON, supra note 11, § 3.41, at
74. The Government Code appears to allow official maps or "ultimate width devices."
CAL. Gov'T CODE § 65451(b) (West Supp. 1974).
19. An official map is usually required to be precise. The streets, highways,
drainage systems, and other features must be definitely located and truly reflective of
dimensions as well as location. Such a map must be the product of surveys rather than
estimates. Where statutes authorize the preparation and adoption of an official map,
this device is capable not only of blueprinting the size and location of existing and proposed streets, highways, drainage systems, and other public improvements, but of protecting proposed sites and guiding the development of new land into channels which are
charted by the comprehensive plan. ANDERSON, supra note 16, H§ 20.01-.02.
20. Id. H8 19.20, 20.02, 20.13-.15.
21. People ex rel. Dep't of Public Works v. Curtis, 255 Cal. App. 2d 378, 382,
63 Cal. Rptr. 138, 140 (1967).
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The metamorphosis of planning from a simple open-faced text
and map to a highly complex set of documents has led to an accompanying confusion over where the general plan ends and the official
map begins.
A Short History of Recent Planning Statutes in California
In order to understand -the status of the general plan of today, an
analysis must be made of the general plan of the past. This discussion
may lead to an understanding of the distinction between the general
plan and the official (or "quasi-official") map.
Under early planning legislation in California, the operation of the
Planning Act22 tended in certain cases to be optional or permissive with
the local governmental entity. 23 Under the California Government
Code as it then existed, a county was required to have a planning commission; 24 however, a planning commission, although allowed, was not
necessarily required in a city.2 5 Planning and zoning were not necessarily deemed to cover identical fields of municipal endeavors; 26 the
legislature had not made the formulation of a general plan a precondition to the exercise of zoning control.
As of 1953, then, the statutory provisions regarding general plans
were primarily permissive and optional. There was also statutory authority either for an additional optional planning department27 for a city
or county, or for a planning commission which could be a combination
of existing planning commissions. 28 Further, at this stage of statutory
development, the plan had a relatively broad, amorphous scope and
content,2 9 probably due in at least one respect to the need for wide
22. Cal. Stat. 1953, ch. 1355, § 2, at 2913; id., ch. 1895, § 2, at 3692 (repealed
1965). The earliest planning statutes in California appear to have been enacted by Cal.
Stat. 1917, ch. 734, at 1419. However, the beginning of planning as it is known today

began with the enactment of Cal. Stat. 1951, ch. 334, § 1, at 675 (repealed 1965).

The

approximate midpoint of the early legislation is here selected as an arbitrary but hopefully representative period.
23. O'Loane v. O'Rourke, 231 Cal. App. 2d 774, 779, 42 Cal. Rptr. 283, 286
(1965).
24. Cal. Stat. 1953, ch. 1355, § 2, at 2914 (repealed 1965). Compare this with
CAL. GOV'T CODE § 65100 (West Supp. 1974).
25. Cal. Stat. 1953, ch. 1355, § 2, at 2914 (repealed 1965). Compare this with
CAL. GOV'T CODE § 65150 (West 1966).
26. O'Loane v. O'Rourke, 231 Cal. App. 2d 774, 780, 42 Cal. Rptr. 283, 286
(1965).
27. Cal. Stat. 1953, ch. 1355, § 1, at 2914 (repealed 1965). Compare this with

CAL. Gov'T CODE § 65200 (West 1966).
28. Cal. Stat. 1953, ch. 1355, § 2, at 2914 (repealed 1965).

Compare this with

CAL. GOV'T CODE §§ 65101-02 (West 1966).

29.

Cal. Stat. 1953, ch. 1355, § 2, at 2913-14 (repealed 1965).

2917-19; Cal. Stat. 1955, ch. 1644, § 44, at 2973 (repealed 1965).
CAL. GOV'T CODE §§ 65300-07 (West 1966 & Supp. 1974).

See also id. at

Compare these with
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discretion and experimentation in so novel an area as city planning.
The plan was to be a long-term general plan for the physical development of the city, county, area, or region, and of any land outside
its boundaries which in the commission's judgment bore a relation to
the area within its boundaries.3 0 The early plan was to include a map
and a statement describing it, as well as a statement covering objectives, principles, and standards used to develop the plan. Four elements31 were also required in the plan if the city chose to plan: land
use; circulation;32 population density and building intensity; and supporting maps, 3 diagrams, charts, descriptive matter and reports. 4
There were also provisions for additional optional matters to be covered

in the plan.35

The plan would be adopted ,by a resolution approved by a twothirds vote38 of an appointed 37 planning commission.33 The resolution
30. Cal. Stat. 1953, ch. 1355, § 2, at 2917 (repealed 1965).
31. Note that by 1965 there had been a reduction to two elements-land use and
circulation. Cal. Stat 1965, ch. 1880, § 5, at 4336.
32. The circulation element was to include maps, diagrams, charts, descriptive material and reports relating to "the general location and extent of existing and proposed
major thoroughfares, transportation routes, terminals, and other public local utilities and
facilities, all correlated with the land use element of the plan." Cal. Stat. 1955, ch.
1644, § 44, at 2973 (repealed 1965); id., ch. 1880, § 8, at 4350 (repealed 1965). Compare these with CAL. Gov'T CODE § 65302 (West Supp. 1974).
33. Note that while the earlier statutes used the term "map," implying an exactness and rigidity, the modem code uses the term "diagram," no doubt persuaded by Professor Haar's analysis of the master plan as a compilation of objectives and illustrative
materials. Haar recommended the term diagram because maps import location. Compare CAL. Gov'T CODE § 65302 (West Supp. 1974), with Haar, supra note 1, at 370.
34. Cal. Stat. 1955, ch. 1644, § 4, at 2967 (repealed 1965). Compare this with
CAL. Gov'T CODE § 65302 (West Supp. 1974).
35. The optional circulation element could include additional studies and recommendations concerning parking facilities, building setback lines and the delineations of
such systems on the land; a system of street naming, house and building numbering; and
other matters as may be related to the improvement of the circulation of traffic. Cal.
Stat. 1953, ch. 1355, § 2, at 2918, as amended, Cal. Stat. 1955, ch. 1644, § 5, at 2968
(repealed 1965). For the optional elements see Cal. Stat. 1953, ch. 1355, § 2, at 2917,
2919, as amended, Cal. Stat. 1955, ch. 1644, §§ 5-15, at 2968-69 (repealed 1965).
36. Cal. Stat. 1953, ch. 1355, § 2, at 2920, as amended, Cal. Stat. 1955, ch. 1644,
§ 22, at 2970 (repealed 1965).
37. Cal. Stat. 1953, ch. 1355, § 1, at 1355 (repealed 1965). The members of a
city planning commission were appointed by the mayor with the approval of the legislative body. Cal. Stat. 1953, ch. 1355, § 2, at 2915 (repealed 1965). The members of
a county planning commission were appointed by the chairman of the board of supervisors with the approval of the board. Cal. Stat. 1953, ch. 1355, § 2, at 2915 (repealed
1965). By resolution, the legislative bodies of the cities and counties affected appointed
the members of the area planning commission from the city or county planning commissions. Cal. Stat. 1953, ch. 1355, § 2, at 2915 (repealed 1965).
38. Id., at 2919, as amended, Cal. Stat. 1955, ch. 1644, § 22, at 2970 (repealed
1965).
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would refer expressly to the maps and descriptive and other matter intended by the commission to constitute the plan or the amendment,
addition, or extension of the plan. 9 An important distinction may be
made between the early plan and the general plan of today. Previously, the only provisions that could be construed as a requirement
that zoning, building, and development actually conform to the plan
was found in former Government Code sections 65549 to 65555. °
These statutes dealt with the submission to the planning commission
of a list of proposed public works by each government body whose
function included the recommendation, planning, or construction of
major public works. After receipt of the list, the planning commission
or department listed and classified the recommendation and prepared
a coordinated program of proposed public works for the coming fiscal
year. The commission then recommended the program to the executive officer or to the legislative body4 1 of the city or county.
Where the proposed works project involved public land which had
previously been included in a general plan adopted by the city or
county, further consideration of the project was required. Before a
street, square, park, public ground or open space could be acquired;
before a street could be disposed of; and before a public structure
could be authorized or constructed in any area to which the general
plan applied, the location, purpose, and extent had first to be reported
upon by the planning commission. The planning commission then reported to the legislative body of the city or county as to whether the
proposed improvement conformed to the general plan. Failure of the
planning commission to act within forty days was generally deemed an
approval. However, even if the planning commission did not approve,
the governmental body receiving such disapproval could disregard it.
The nearest equivalent to the official map in California at this
time was the "precise plan.'4 2 This type of plan was optional with the
legislative body; its purpose was the systematic execution of the master
plan.4" As a result, the scope of the precise plan was much narrower
than that of the general plan. In addition, the precise plan could optionally include regulations and other matters limiting the use of land
39. Cal. Stat. 1953, ch. 1355, § 2, at 2920 (repealed 1965).
40. Id., at 2922-23, as amended, Cal. Stat. 1955, ch. 1644, § 38, at 2972 (repealed
1965).
41. Unless otherwise designated in this note, "legislative body" refers to the legislative body of the city or county.
42. Cal. Stat. 1953, ch. 1355, § 2, at 2923-25, as amended, Cal. Stat. 1955, ch.
1644, §§ 40-42, at 2971-73; Cal. Stat. 1957, ch. 357, § 73, at 1025 (repealed 1965).
The precise plan was not exactly the same as an official map since the official map could
constitute only a part of the precise plan.
43. Cal. Stat. 1953, ch. 1355, § 2, at 2923, as amended, Cal. Stat. 1955, ch. 1644,
§ 40, at 2972 (repealed 1965).
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and buildings, the height and bulk of buildings, the open space about
buildings, and the location of buildings and other improvements with
respect to existing or planned rights of way. 44
In addition to adopting an official map through a precise plan, a
local government could also establish a capital improvements program
and budget; acquire property through such means as purchase, eminent
domain, prescription, dedication and dedication as a condition for subdivision approval.
By virtue of the precise plan which included streets and highways,
45
or county could improve a street, or lay or authorize sewers
city
no
unless the street would correspond to the plan or to a subdivision map
or record of survey approved by the legislative body or the planning
commission. 46
As can be seen from the foregoing discussion, and as will become
more apparent by comparison with present statutory policy, this earlier
version of planning utilized the plan primarily as a "dream" for the future. Although the plan could be deemed to have some effect, it was
more a vague hope and prediction than a rigid blueprint.
Professor Haar's analysis 47 proves helpful in viewing the planning
enabling statutes as serving two broad services to society: first, an exhortation to the planners concerning -theories and techniques of planning; and second, an effectuation of the plan and a concentration upon
the potential and actual impact of the plan on the growth and decay
of the city. Haar argued that only when the two functions were incorporated would the plan be of any consequence in land-use activities.
It is here contended that this earlier plan failed to incorporate the two
significantly and, thus, did not have the impact of today's general plan.
Thus, the master plan at this time was in reality an interesting
study without much direct relevance to day-to-day activity. Since plans
were not legislatively adopted they had no controlling influence on zoning regulation. The failure of legislative adoption is most likely the
result of two causes. First, it was probably feared that legislative adoption and amendment might prove overly cumbersome; as a result of
this fear most planners probably advised excluding the local legislature
from too direct a participation at 'the planning level. Second, this
insulation of the plan from local legislative control might also have
44. Cal. Stat. 1953, ch. 1355, § 2, at 2923 (repealed 1965); see HAGMAN, Supra
note 3, § 18.
45. Cal. Stat. 1953, ch. 1355, § 2, at 2925 (repealed 1965).
46. Id. Note that failure of the planning commission to report within 40 days
after reference to it for its determination of conformity with the precise plan (or a
longer period if so designated by the legislative body) would be deemed approval of the
matter by the planning commission. Id.
47. Haar, supra note 1, at 356.
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been prompted by the belief-today nonexistent-that councilmen
and legislative personnel were not trained to prepare and promulgate
a general plan.' 8
The roles of planner and legislator have changed drastically since
the planning statutes were first written. Actual legislative adoption of
the plan was considered undesirable, as it would make the plan too
inflexible. Further, the planning commission was considered less
likely to be influenced by undesirable political pressures. This is the
converse of what is happening in California today.
In order to understand how a general plan may be as detailed as
an official map, it is helpful to compare the effect, scope and content
of a general plan of the past with the plan of today. It may readily
be seen that the enabling statutes have evolved in such a way as to
allow the precise quasi-official map in the Selby situation to be interpreted as a general plan.
A Short Summary of the Statutory System Today
The focus of -the legislative scheme in California's modem statutes, 49 some of the most detailed in the nation, seems to be the requirement that the exercise of the police power in the zoning and land-use
permit area be consistent50 with the general plan. Further, the general
plan of yesterday has evolved into a highly comprehensive document
with greatly increased practical, if not legal, effect upon property owners, users, and local governments themselves. 51
Both the state policy and the legislative intent behind Title 7,12
Planning, of the California Government Code show that much greater
emphasis is now placed upon long-term planning than was the case fifteen years ago 53
48.

T.

KENT, THE URBAN GENERAL PLAN

54 (1964); Perry, The Local "General

Plan" in California, 9 SAN DIEGO L. REV. 1, 2 (1971).

The idea of the planning com-

mission-general plan relationship was embodied in the Standard City Planning Enabling
Act prepared by a committee appointed by Secretary of Commerce Herbert Hoover in
1928. See O'Loane v. O'Rourke, 231 Cal. App. 2d 774, 780, 42 Cal. Rptr. 283, 287
(1965); Haar, In Accordance With a Comprehensive Plan, 68 HARv. L. REV. 1154, 1175

(1955).

49.
50.
51.

CAL. Gov'r CODE §§ 65100-03 (West 1966 & Supp. 1974).
See id. §§ 65800, 65860 (West Supp. 1974).
For example, a general plan is a precondition to the establishment of an agri-

cultural preserve, and to the acceptance of open space easements.
(a), 51230.

Id. §§ 51050, 51056

52. Id. §§ 65000-66403 (West 1966 & Supp. 1974).
53. Under today's planning requirements, vestiges of the older planning laws may
still exist by virtue of Government Code section 65006 which provides for a continuation
of the old Conservation and Planning Act and any acts lawfully performed pursuant to
it or its predecessors. Cal. Stat. 1951, ch. 334, § 1, at 675, as amended, Cal. Stat. 1956,
ch. 33, § 1,at 359.
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Future growth of the state should be guided -by an effective
planning process and should proceed within the framework of officially approved statewide goals and policies directed to land use,
population growth and distribution, urban expansion and other relevant physical, social and economic factors.54
In order to effectuate this desire, there is a requirement that local master and related plans be filed with the regional planning board 55 to facilitate the effective and harmonious planning and development of the
region.
In the local planning field today, the legislative body of each city
and county is required to establish by ordinance a planning agency.5"
Among the functions which this agency is empowered and required to
carry out is the development and maintenance of a general plan and
specific plans should they be necessary or desirable. 57 An appointed
planning department may be provided to assist the legislative body
in carrying out its planning functions.5 Of course, the agency is to
aid and promote the planning work, but the legislative body must still
approve a plan, amendment or zoning ordinance before it is to have
any legal effect.59
60
A further wrinkle in today's statutes is that each planning agency
must prepare a comprehensive long-term general plan for the development of the city and county.61 Significantly, this plan is to be adopted
by the legislative body of each city and county. 62 Further dissimilarities from prior law appear in the elements now required to be included
in the plan. The four elements required fifteen years ago have now
been increased to nine.63 As a result of recent amendments, all plans
54.

CAL. GOV'T CODE § 65030 (West Supp. 1974).

Although this policy state-

ment seems vague, there existed no statement of legislative intent regarding planning until 1959, and the legislative intent found at that time was considerably more vague than
that noted in the text: "It is the intent of the Legislature to provide a method for encouraging the formation and proper functioning of local and regional planning commissions and to encourage, through discussion, research, and agreement between state agencies and the local and regional planning commissions involved, the coordination of state
projects and improvements with regional and local master plans to the end that the physical development of the State will proceed in an orderly fashion. It is not the intent
of the Legislature to vest in any state department, or the director thereof, any regulatory
powers concerning planning." Cal. Stat. 1959, ch. 1641, § 3, at 4010 (repealed 1970).
55. CAL. Gov'T CODE § 65067 (West 1966). See generally id. §§ 65060-85 (West
1966 & Supp. 1974).
56. Id. § 65100 (West Supp. 1974).

57.
58.
59.
60.
61.

Id. §§ 65101-02 (West 1966 & Supp. 1974).
Id. §§ 65200-02.
See, e.g., id. § 65400 (West Supp. 1974).
See generally id. §§ 65100-50 (West 1966 & Supp. 1974).
Id. § 65300 (West 1966).

62. Id.

63. Id. §§ 65302-02.1 (West Supp. 1974). Those elements which were permitted
but not imperative in the former nonmandatory plan have generally remained the same
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must now include a housing element, 64 a conservation element, 65 a scenic highway element66 and a safety element.6
Thus the elements now
required are: (1) land use, (2) circulation, (3) housing, (4) conservation, (5) open space, (6) seismic safety, (7) noise, (8) scenic highway, (9) safety.
In addition to describing traditional land uses, the land-use element 6 8 must now designate locations for open space, agriculture, natural resources, recreation, enjoyment of scenic beauty, education, public
buildings and grounds, solid and liquid waste disposal facilities, and
areas subject to flooding. The circulation element must now include
locations for state highways or freeways selected by the California
Highway Commission. 69
Today's plan may include, among other things, factors and conclusions of high importance in determining goals and directions: antici7
pated demographic changes;70 foreseen employment opportunities; '
goals and housing; 72 transit and transportation objectives; 73 industrial,
74
commercial, and residential needs.
Greater participation by the public in the planning process is facilitated through the requirement of consultation with citizens and particular institutions in order to achieve maximum coordination of plans
and to ensure properly located sites for all public purposes.7 5 Cities
and counties are further directed but not required to refer plans to
other municipalities and government entities, particularly those which
are contiguous and which may be interested in or affected by the
7 6
plan.

As opposed to earlier law, the plan is now to be endorsed and
adopted by resolution of the legislative body. 77 Further, to ensure
but have been reduced to one statutory section from the previous eleven. Compare CAL.
GOV'T CODE § 65303 (West Supp. 1974), with Cal. Stat. 1955, ch. 1644, § 44, at 2973
(repealed 1965).
64. CAL. GOV'T CODE § 65302(c) (West Supp. 1974).
S. CODE § 37041 (West Supp. 1974).

See also CAL. HEALTH &

65. CAL. GOV'T CODE § 65302(d) (West Supp. 1974).
66. Id.§ 65302(h); see CAL. STS. & H'wAYs CODE §§ 260-63.8 (West 1969 &
Supp. 1974).

67.

CAL. GOV'T CODE

68.

Id. § 65302(a).

69.

CAL. STS.

70.
§ 65451.
71.
72.
73.
74.

& H'wAys

CAL. GOV'T
See
Id.
Id.
Id.

§ 65302.1 (West Supp. 1974).

CODE

CODE

§ 75.9 (West Supp. 1974).

§§ 65302(a),

(West Supp. 1974).

id. § 65302(a).
§§ 65302(c), 65303(g)-(i).
§§ 65303(c), (d). See also id. § 65451(b).
§ 65302(a). See also id. § 65451(a).

75. Id.§ 65304 (West 1966).
76.

(c)

Id. §§ 65305-06 (West Supp. 1974).

77. Id. §§ 65357, 65359 (West 1966).

See also id.
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public input into the process before legislative action, the planning
commission holds a public hearing prior to its approval of the plan.7"
Upon approval of the general plan by resolution of the planning commission 79 the plan is transmitted to the legislative body.80 Before the
legislative body approves the plan in whole or in part, it must also hold
a public hearing."'
The plan is administered by a planning agency with comprehensive duties and with responsibilities to the legislative body. 2 The new
law also provides for the coordination of proposed public works with
the general plan. 3 Further, where a city or county has adopted a general plan no real property may be acquired" for a public purpose,"5
no real property may be disposed of, and no public building may be
authorized until the planning agency has reported on the extent of conformity of such action to the general plan.'
Specific Plans
The modem device provided by statute in California for the inclusion of the official map is the specific plan. The specific plan replaces
the earlier precise plan, although varying somewhat from it. In reality,
the specific plan is a subdivision of the general plan in that it is based
on the general plan. The function of the specific plan is -to implement
and thereby systematically to execute the program of the general plan.
This implementation is to be accomplished by the use of such regulations, programs, and legislation as may in the planning agency's judgment be required to perform such tasks.8 7 Such a specific plan need
not apply to the entire area covered by the general plan.8 8
78. Id. § 65351.
79. Id. § 65352.
80. Id. § 65354.
81. Id. § 65355.
82. Id. § 65400(a) (West Supp. 1974). The planning agency is to "[i]nvestigate
and make recommendations to the legislative body upon reasonable and practicable
means for putting into effect the general plan or part thereof, in order that it will serve
as a pattern and guide for the orderly physical growth and development and the preservation and conservation of open space land of the county or city and as a basis for the
efficient expenditure of its funds relating to the subjects of the general plan; the measures recommended may include plans, regulations, financial reports, and capital budgets.
Id.§ 65400(a).
83. Id. § 65401.
84. This includes the acquisition of property by dedication.
85. For example, a street, square, or park.
86. CAL. Gov'T CODE § 65402(a) (West Supp. 1974). The planning agency is
to submit its report within 40 days unless the legislative body provides for a longer time.
Note also that this provision does not apply to street projects of a minor nature if so
provided by ordinance or resolution.
87. Id. § 65450 (West 1966).
88. Id. § 65450.1 (West Supp. 1974).
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The specific plan thus constitutes a compilation of detailed regulations, conditions, programs, and proposed legislation necessary or convenient for the systematic implementation of each mandatory element
of the general plan. 0 For example, it must include regulations, conditions, programs and proposed legislation regarding the location and extent of existing or proposed streets and roads. Tentative proposed
widths of such streets must also be included as prospective standards
for their construction and maintenance. The specific plan must also
include the locations and standards of construction, use and maintenance of all other transportation, public or private.90 The specific plan
may also contain regulations, conditions, programs and proposed legislation or other matters necessary or convenient to ensure implementation of the general plan, 9 ' including those optional elements listed in
California Government Code section 65303.92
To ensure a public voice in the specific plan, notice and a public
hearing are required before adoption. 93 As with the general plan, the
planning commission must then approve by resolution9" after which
another public hearing is held before the legislative body.9 5 The legislative body then approves by ordinance.9 6
Where a specific plan exists for streets, no street or sewer may
be improved and no other improvements in the streets detailed in the
plan may be made until the planning agency has reported conformity
with the plan and a copy of the report has been filed with the legislative
9

body-

7

The Plan As A Zoning Tool

Municipal planning today embraces zoning ' s and, therefore, one
purpose of California's zoning regulation statutes is to implement such
89. Id. § 65451.
90. Id. § 65451(b). It is to be noted that the plan in the Selby case included
the location of the existing and proposed extension of the named Cedar Street and apparently its proposed length. "Apparently" is used here because the California Supreme
Court noted only that the plan included the location of the existing street and its proposed extension, as required by Government Code section 65302(b); its length was discussed in the opinion of the California Court of Appeal. 28 Cal. App. 3d 624, 629, 104
Cal. Rptr. 866, 869.
91. CAL. GOV'T CODE § 65451(f) (West Supp. 1974).
92. Id. § 65452.
93. Id. § 65500 (West 1966).
94. Id. § 65502.
95. Id. § 65503.
96. Id. §§ 65503, 65507 (West 1966 & Supp. 1974).
97. However, there exist certain exceptions to this requirement. See id. § 65552.
98. O'Loane v. O'Rourke, 231 Cal. App. 2d 774, 780, 42 Cal. Rptr. 283, 286
(1965).
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general plan or plans as may be in effect in a city or county. 99 Where
there is a zoning ordinance or an amendment to a zoning ordinance,
the planning commission holds a public hearing on the ordinance. 10 0
The legislative body may request the planning commission to prepare
a report on the ordinance before' the hearing. After the hearing,
the planning commission provides the legislative body' 012 with a written
recommendation which must include the relationship of the proposed
10 3
ordinance to the applicable general or specific plan.
The immutable effect of the plan with respect to individual landowners and the community in general is a result of the new requirement that city or county zoning ordinances be consistent with the general plan. 0 4 Previous statutes as recently as 1970105 stated that no
county or city need adopt a general plan prior to the adoption of a zoning ordinance; with the current requirement that all cities and counties
have general and open space plans, and with the requirement that all
zoning ordinances be consistent 0 6 with these plans, the force and effect
of the general plan has changed dramatically.10 7 Whereas the general
plan was formerly merely an exhortation, it has now developed into
a commandment. While the plan was previously nonspecific and inexact it has been allowed, at least in some cases, to become particular
and precise.
How A Plan May Be Overly Specific
The portion of the general plan which affected the plaintiff in
Selby was the circulation element. 08 This element must include a diagram or diagrams and text setting forth objectives, principles, standards
and plan proposals, including "the general location and extent of existing and proposed major throughfares, transportation routes. . . all correlated with the land use element of the plan."'1 9 Because locations
99. CAL. Gov'T CODE § 65800 (West Supp. 1974).
100. Id. § 65854 (West 1966).
101. Id. § 65853 (West Supp. 1974).
102. Id. § 65855.
103. Id.
104. Id. § 65860.
105. Compare Cal. Stat. 1965, ch. 1880, § 6, at 4349, with CAL. Gov'T CODE
§ 65860 (West Supp. 1974).
106. "A zoning ordinance shall be consistent with a city or county general plan
only if: (i) The city or county has officially adopted such a plan, and (ii) The various
land uses authorized by the ordinance are compatible with the objectives, policies, general land uses and programs specified in such a plan." CAL. GOV'T CODE § 65860 (West
Supp. 1974).
107. However, where a county or general-law city failed to adopt a general plan,
a court would probably not invalidate a zoning ordinance. Op. Leg. Counsel, SJ. 8016
(1972).
108. CAL. Gov'T CODE § 65302(b) (West Supp. 1974).
109. Id. (emphasis added).
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need only be general, in theory the plan should not be specific or detailed enough to affect individual parcels but rather should merely indicate general locations. However, whether the reality matches the
theory is a different issue. The court of appeal in Selby, for example,
noted that the general plan was detailed to show the road would extend
exactly 3,613.44 feet into plaintiff Selby's property." 0
California has provided specific plans (and earlier precise plans)
for the systematic execution of the general plan. A specific plan may
include official map provisions."' Government Code section 65451
(b) provides that specific plans may include regulations, conditions,
programs and proposed legislation in regard to
[t]he location and extent of existing or proposed streets and roads,
their names or numbers, the tentative proposed widths with reference to prospective standards for their construction and maintenance . . . and use of all other transportation facilities, whether
public or private. 112
While mere general plans are thought not to affect property rights because regulation is theoretically not focused on particular parcels of
land, specific plans may legally be so focused; when imposed, they become regulations subject to litigation." 3
After Selby, however, where an official map is incorporated into
the general plan, as long as it is denominated a general plan it will
be much safer from attack. Thus, the careful draftsperson, after reading the Selby decision will advise the city or county not to draft any
specific plans or official maps, or at least not to call them by those
names.
The Importance of Keeping the General Plan General
The enabling acts for general plans set a general area of purpose
which forms the basis for more detailed elaboration through zoning
legislation, initially by local legislators and administrators, and finally
by the courts. A plan sets goals and embodies decisions. Since goals
and decisions change over time, plans must also be flexible. Municipalities are constantly-evolving entities, and any useful planning must
reflect this evolution. There is clear agreement among the scholars
110. See note 4 supra. A study by Bassett and Williams explains that "[a] master
plan embraces many features not included in an official map. The master plan, therefore, does not usually show precise data founded on careful surveys, while the official
map, upon which the details of public and private works must be based, should be capable of accurate interpretation. The master plan, therefore, may be characterized as plastic, the official map as rigid." Bassett, Williams, Bettman & Whitten, Model Planning
Laws, 7 HARv. CITY PLANNING STUDIES 15-18 (1935).

111.
112.
113.

GOV'T CODE §§ 65451(b), (f) (West Supp. 1974).
Id.§ 65451(b).
HAGMAN & LARSON, supra note 11, § 2.27, at 36.
CAL.
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114
that the master plan is not and cannot become a static blueprint.
Like the municipality, the plan itself must be capable of adapting to
changed circumstances." 5
The plan must integrate and coordinate activities to avoid waste,
ineffectiveness and maladjustments. In the integration and coordination functions, the general plan's greatest contribution is its long range
point of view for attaining the ultimate goals. Additionally, the plan
serves a vital informational role and provides encouragement to citizens
to participate in setting goals. This long range view is lost when the
plan becomes imbued with detail equivalent to that of an official map.
Since the plan is to be a compilation of development policies,
where the plan is limited to findings, principles, and related matters and
is prevented from containing details it will be more comprehensible to
the citizen and concomitantly will arouse greater public interest in the
plan. Without public support, of course, the plan is effectively a nullity. Further, by keeping the minute details like street location and
length out of the plan the short-term effects of zoning are less likely
to threaten the flexibility of -the long-term goals of the master plan.
The degree of precision in the circulation element seen in the
Selby case is undesirable. The function of the master plan is not to
pinpoint the locations of various activities; rather, it is to set up goals
for and relationships among these activities. For this reason, Professor
Haar has recommended that the plan should consist of statements of
objectives and illustrative materials. 116
No longer do all planners believe that it is both necessary and possible for the law to forecast the precise direction and kind of growth
the municipality will undergo. The increasing substitution of verbal
plans-statements of municipal objectives-for official maps or graphic
master plans reflects an increasing awareness that precision in prediction is not feasible, and that mapping is not so simple a guide to community development." 7 Since identification of the plan with the term
"map" imports precise location, Haar suggests the substitution of the term
"diagram."' 118 In theory the California scheme approves and implements this notion." 9

114. E.g., E. BASSETr, THE MASTER PLAN 61-64 (1938); HAAR, supra note 1, at 357
n.9,.
115. This is manifestly so for two reasons. First, there will be new demands for
land use and new techniques for dealing with these demands. Second, it cannot be predicted what form or scope either the demands or technique will take. R. BABcocK, THE
ZoNING GAME 136 (1966).
116, See Haar, supra note 1, at 359.
117. Id. The plan in Selby was for 5 to 6 years. 10 Cal. 3d at 118 n.3, 514 P.2d
at 116 n.3, 109 Cal. Rptr. at 804 n.3.
118. See Haar, supra note 1, at 355.
119. CAL. Gov'T CODE § 65302 (West Supp. 1974).
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Further, the Selby court's argument that the plan is merely tentative and may be changed at any time ignores reality in two respects.
First, the precision of the plan in Selby indicates that more than general
goal setting was intended. A plan this precise seems far less tentative
in effect than that contemplated by the Government Code.
Second, zoning now must be consistent with the general plan 2 '
and formal legislative action is necessary to amend the plan. When
the revision of a plan requires formal legislative action on the amendment and further work to revise zoning laws in conformity with the
amendment, it is reasonable to assume that plans will be less likely to
be changed once adopted, particularly since the California
statutes now
121
allow amendment of the plan only three times a year.
Conclusion
It can be seen that the evolution of planning enabling statutes in
California has allowed the general plan to become less a creative and
changeable foundation for long-range development and more an implementing regulation with too detailed and myopic an outlook. When
this becomes the case, as it did in Selby, the general plan loses its purpose as an impermanent constitution for city planning.
Furthermore, when the general plan's precision approaches that
of an official map, and when it is used in a carrot-and-stick manner
to encourage dedication of land from owners desiring building permits,
the limits of regulation as a function of police power may be exceeded.
A general plan which embodies a city's definitive program for public
acquisition arguably should have legal consequences for a city which
acts upon that plan to deny a building permit to a property owner; if
the actual function of the general plan for the city of San Buenaventura
had been examined closely by the court in Selby, it might have found
that the threshold of unconstitutional taking had been reached.
In addition to the legal implications of the development of the
general plan qua official map, there are social consequences. The failure to utilize a traditional general plan for long-range vision can result
in a city's inability to deal with unforeseen problems as they arise. Until the courts and legislature recognize the necessity for keeping general
plans and official maps distinct in character and purpose, both the planning fraternity and the legal profession will be uncertain of how to deal
with the problems which develop out of the current obfuscation surrounding the general plan.
William S. Miller*
120.
121.
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Id. § 65860.
Id. § 65361.
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